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FCC Malt Room 

Marlene H. Dortch, Secretary 
Office of the Secretary 
445 12th Street, S.W. 
Washington, DC 20554 

Re: In the Matter of Atlantic Broadband (Penn), LLC 
MB Docket No. 15-106 
CSR No. CSR-8905-E 

Dear Madam Secretary: 

Enclosed please find an original and four copies of the Mayor and City Council of 
Cumberland's Response to the Petition for Determination of Effective Competition filed by 
Atlantic Broadband (Penn), LLC in the above-referenced matter, with one exhibit thereto. Please 
contact me with any questions regarding the same or if further information is required. 

Patrick W. Thomas 

Enclosures 

cc: Jeffrey D. Rhodes, City Administrator (via electronic mail) 



BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D.C. 20554 

IN THE MATTER OF 

ATLANTIC BROADBAND (PENN), LLC 

PETITION FOR DETERMINATION OF 
EFFECTIVE COMPETITION 

* * * * * * * 

* 

* 

* 

FCC Mall Room 

PSID: 001535 

City of Cumberland, Maryland 
CUID: MD0024 

* Media Bureau Docket No. 15-106 

* CSR No. CSR-8905-E 

* * * * * * 
RESPONSE TO PETITION FOR DETERMINATION OF EFFECTIVE COMPETITION 

The Mayor and City Council of Cumberland (the "City"), a Maryland municipal 

corporation, by its undersigned counsel, hereby files this Response to the Petition for l 
1 

Determination of Effective Competition (the "Petition") filed by Atlantic Broadband (Penn), j 

! 

LLC ("Atlantic Broadband") pursuant to 47 C.F.R. §§ 76.7(b)(l) and 76.907 and, in support , 

thereof, states as follows: 

1. Pursuant to Chapter 5.5 (Cable Television) of the Cumberland City Code (the 

"City Code"), § 5.5-3, it shall be unlawful for any person to construct, erect, install, maintain, or 

operate a cable television system in the City of Cumberland within any public right-of-way 

without a properly granted franchise issued pursuant to the provisions of Chapter 5.5 of the City 

Code. 

2. Pursuant to § 5.5-43 of the City Code, the City reserves the right to regulate rates 

for basic cable service and any other services offered over the cable system, to the extent 

permitted by applicable law. A grantee of a cable television franchise shall be subject to the rate 

regulation provisions provided for in Chapter 5.5 of the City Code and those of the Federal 



Communications Commission (the "FCC"). The City shall follow the rules relating to cable rate 

regulation promulgated by the FCC. 

3. In accordance with the foregoing, the City entered into a Cable Television 

Franchise Agreement with Atlantic Broadband on July 8, 2008 (the "Franchise Agreement"). 

(Ex. 1.) 

4. The factual assertions set forth in the Petition appear to support Atlantic 

Broadband's contention that the two-prong competing provider test set forth in 47 C.F.R. § 

76.905(b)(2) is satisfied in the subject franchise area, i. e., the corporate limits of the City of 

Cumberland, Maryland. (See Ex. 1 at§ 1.01.) The City has no reason to doubt the veracity of 

the factual assertions set forth by Atlantic Broadband in support of its Petition. Accordingly, the 

City does not oppose Atlantic Broadband's request for exemption from rate regulation by the 

FCC at this juncture. 

5. The City wishes to participate in the above-captioned matter as the franchising 

authority and to ensure that the interests of the City and its citizens are adequately represented. 

The City reserves the right to alter its position with respect to the Petition if new facts are 

discovered or if the factual assertions set forth in the Petition are discovered to be untrue or 

inaccurate in any way. 
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To the best of our personal knowledge, information, and belief, formed after reasonable 

inquiry, the foregoing Response is well grounded in fact, is warranted by existing law or a good 

faith argument for the extension, modification, or reversal of existing law, and is not interposed 

for any improper purpose. 

Dated: May 21, 2015 

3 

Respectfully submitted, 

Patrick W. Thomas, Esq. 
Funk & Bolton, P.A. 
210 South Cross Street, Suite 101 
Chestertown, Maryland 21620 
(P) 410-810-1381 
(F) 410-810-8964 
cmacleod@fblaw.com 
patrick. thomas@fblaw.com 
Attorneys for the Mayor and City Council of 
Cumberland 



DECLARATION 

I, Jeffrey D. Rhodes, affirm under the penalty of perjury and based upon personal 

knowledge unless otherwise stated herein the following: 

1. I am over 18 years of age, I am of sound mind, and I have never been convicted of 

a felony or any other crime that calls into question my truthfulness. 

2. I am the City Administrator for the City of Cumberland, Maryland. 

3. I have reviewed the City's Response to the Petition for Determination of Effective 

Competition filed in the above-captioned matter by Atlantic Broadband (Penn), LLC. 

4. To the best of my personal knowledge, information, and belief, formed after 

reasonable inquiry, the foregoing Response is well grounded in fact, is warranted by existing law 

or a good faith argument for the extension, modification, or reversal of existing law, and is not 

interposed for any improper purpose. 

S:-2.o-/S-
Date 
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es,ICMA-CM 
Ci dministrator 
City of Cumberland, Maryland 
57 N. Liberty Street 
Cumberland, Maryland 21502 
(301) 759-6447 
jeff.rhodes@cumberlandmd.gov 

( 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 21st day of May, 2015, copies of the foregoing 

Response to Petition for Determination of Effective Competition and the exhibit thereto were 

sent via first-class mail, postage prepaid, to the following: 

Lisa Chandler Cordell, Esq. 
Eric E. Breisach, Esq. 
Breisach Cordell PLLC 
5335 Wisconsin Avenue, NW, Suite 440 
Washington, DC 20015 
Attorneys for Atlantic Broadband (Penn), LLC 

Steven A. Broeckaert, Esq. 
Sr. Deputy Chief, Policy Division 
Media Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Room4-A865 
Washington, DC 20554 

Steve Garner 
Media Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Room4-C468 
Washington, DC 20554 

Pantelis Michalopoulos, Esq. 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, N.W. 
Washington, DC 20036 
Attorneys for EchoStar Communications Corp. 

William M. Wiltshire, Esq. 
Harris, Wiltshire & Grannis LLP 
1919 M Street, N.W. 
Washington, DC 20036 
Attorneys for DirecTV, Inc 
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QCitp of QCumberlanb 
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RESOLUTION 

A RESOLUTION OF THE MAYOR AND CITY COUNCJL OF CUMBERLAND, MARYLAND 
("OTY"), AUTHORIZING THE EXECUTION OF A CABLE TELEVISION FRANCHISE 
AGREEMENT WITH A Tl.ANTIC BROADBAND PENN, LLC ("FRANCHISEE"). 

WHEREAS, the City, pursuant to City of Cumberland Cable Television Franchise Act, Chapter 
5.5 of the Cumberland City Code (hereinafter referred to as the u Act" or "Chapter 
5.5"), is authori2ed to grant and renew one (1) or more nonexclusive revocable 
franchises to operate, construct, maintain and reconstruct a Cable Television 
System within the City of Cumberland, Maryland; and, 

WHEREAS, Franchisee desires to provide, or continue to provide, cable services within the 
corporate limits of the City of Cumberland, Maryland, and has applied for a 
franchise in order to do same; and, 

WHEREAS, the City has reviewed Franchisee's request and after due evaluation of 
Franchisee and its application,, and after public hearing, has determined that it is 
in the best interest of the City of Cumberland and its residents to grant a 
franchise to Franchisee. 

NOW, THEREFORE, BE IT RESOLVED THAT, the Mayor and City Council of Cumberland 
hereby grant to Franchisee a cable television franchise (the "Franchise") in accordance with the 
provision of Chapter 5.5 and this Franchise Agreement, and in consideration of the City's grant of 
the Franchise to Franchisee and the promise by Franchisee to provide Cable Service to the residents 
of the City of Cumberland; and 

BE IT FURTI:IER RESOLVED THAT, Jeffrey E. Repp, City Administrator for the City of 
Cumberland, is hereby authori2ed to act on behalf of the Mayor and City Council to take all 
necessary steps to complete the award of the Franchise. 

Given under our Hands and Seals this 8111 day of July, in the Year 2008, with the OJrporau 
Seal of the City of Cumberland hereto attached, duly attested by the City Clerk. 

~~ MarjOrleA. Eirich 
City Clerk 

Mayor and City Council :& Cumberland 

~ ~,;,/k. 
Lee N. Fiedla 

Mayor 

EXHIB 
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CABLE TELEVISION FRANcmsE AGREEMENT 

BY AND BETWEEN 

MAYOR AND CITY COUNCII.. OF CUMBERLAND, MARYLAND 

AND 

ATLANTIC BROADBAND PENN, LLC 

July Sth, 2008 
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CABLE TELEVISION FRANCIUSE AGREEMENT 

TiilS CABLE TELEVISION FRANCHISE AGREEMENT (this "Agreement") is made 
and entered into this 8th day of July, 2008, by and between Mayor and City Council of 
Cumberland, a body politic and corporate and a municipality of the State of Maryland (the 
"City" or the "Graotor''), and Atlantic Broadband Peon, LLC, a Pennsylvania limited liability 
company (the "Grantee" or "Franchisee"). 

RECITALS 

WHEREAS, the City, pursuant to City of Cumberland Cable Television Franchise Act, 
Chapter 5.5 of the Cumberland City Code (hereinafter referred to as the "Act" or "Chapter 5.5"), 
is authorized to grant and renew one (I) or more nonexclusive revocable ftanchises to operate, 
construct, maintain and reconstruct a Cable Television System within the City of Cumberland, 
Maryland; and 

WHEREAS, Franchisee desires to provide, or continue to provide, cable services within 
the corporate limits of the City of Cumberland, Maryland and bas applied for a ftanchise in order 
to do same; 

WHEREAS, the City has reviewed Franchisee's request and after due evaluation of 
Franchisee and its application, and after public hearing, has determined that it is in the best 
interest of the City of Cumberland and its residents to grant a ftanchise to Franchisee. 

NOW THEREFORE, the Mayor and City Council of the City of Cumberland, Maryland 
hereby grant to Franchisee a cable television ftancbise (the "Franchise") in accordance with the 
provisions of Chapter 5.5 and this Franchise Agreement, and in consideration of the City's grant 
of the Franchise to Franchisee and the promise by Franchisee to provide Cable Service to the 
residents of the City of Cumberland, the parties hereto agree as follows: 

SECTION 1.01. 

ARTICLE 1 
RENEW AL OF FRANCWSE 

Grant of Rights. 

A Cable Television Franchise is hereby granted, subject to the terms and conditions of 
this Agreement. The grant of Franchise provides Grantee with the authority, right and privilege, 
to construct, reconstruct, operate and maintain a Cable Television System and to provide cable 
service and any other service permitted by this Franchise within the Streets and Public-Rights-of­
Way in the City of Cumberland as it is now or may in the future be constituted. 

SECTION 1.02. Rieht of Grantor to Issue and Renew Franchise. 

Grantee acknowledges and accepts the right of Grantor to issue and/or renew a Franchise 
Agreement and Grantee agrees it shall not, now or at any time hereafter, challenge any lawful 
exercise of this right in any local, State or federal court. This is not, however, a waiver of any 
constitutional or legal right or privilege on the part of the Grantee. 



SECTION 1.03. Effective Date of Franchise. 

This Franchise shall be effective on the later to occur of (i) the Franchisee having 
executed this Franchise Agreement; and (ii) this Franchise Agreement having been approved and 
executed by and on behalf of the Gran tor in its normal course of business and in compliance with 
its laws and regulations regarding the execution of agreements; provided that said date is no later 
than fifteen (15) days after the date that the City, by resolution or otherwise, approves this 
Franchise Agreement. The Franchise is further contingent upon the Grantee's filing, with the 
City Administrator, the executed Franchise Agreement and the required security fund and 
insurance certificates, except that if the filing of the security fund or any such insurance 
certificate does not occur within sixty (60) days after the effective date, the Grantor may declare 
this Franchise null and void. 

SECTION 1.04. Duration. 

This Franchise Agreement shall commence upon its effective date and shall expire on the 
tenth (1 O~ anniversary thereo~ unless renewed, revoked. or terminated sooner as herein 
provided. 

SECTION 1.05. Written Notice. 

All notices, reports or demands required to be given in writing under this Agreement 
shall be deemed to be given when delivered personally to the person designated below, or when 
five (5) days have elapsed after it is deposited in United States mail in a sealed envelope, with 
registered or certified mail, postage prepaid thereon, or on the next business day if sent by 
express mail or overnight air courier addressed to the party to which notice is being given, as 
folJows: 

lfto City: 

If to Grantee: 

And: 

City Administrator 
City of Cumberland 
57 N. Liberty Street 
P.O. Box 1702 
Cumberland, Maryland 21502 

General Manager 
Atlantic Broadband Penn, LLC 
320 Bailey Avenue 
Uniontown, Pennsylvania 15401 

Donna Garofano 
Vice President 
1 Batterymarch Park, Suite 405 
Quincy, MA 02129 

Such addresses may be changed by either party upon notice to the other party given as 
provided in this section. 

FAANCHISE AGREEMENT 
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SECTION l.06. Franchise Not Exclusive. 

This Franchise shall not be construed as any limitation upon the right of the City, through 
its proper offices, and in accordance with applicable law, to grant to other Persons rights, 
privileges, or authority similar to or different from the rights, privileges, and authority herein set 
forth, in the same or other Streets and Public-Rights-of-Way or public places or other places the 
City is entitled to occupy by this Agreement, permit or otherwise; provided, however, that such 
additional grants shall not operate to materially modify, revoke or terminate any rights granted to 
Franchisee herein and shall be in accord with the provisions of Chapter S.S. 

SECTION 1.07. Conflict with Cable Television Franchisine Ordinance and Reservation of 

R.iih!i· 

The provisions of Chapter 5.5 of the ·Cumberland City Code, as amended, are 
incorporated herein by reference as if set out in full and furm part of the tenm and conditions of 
this Agreement. In the event of any conflict between the terms and conditions of this Agreement 
and the provisions of Chapter 5.5, then Chapter 5.5 shall control, except as may be specifically 
otherwise provided in this Agreement Grantor and Grantee each reserves all the rights that they 
may possess under law unless expressly waived herein. 

SECTION 1.08. Definitions. 

Except as otherwise provided herein, the definitions and word usage set forth in Chapter 
5.5 are incorporated herein and shall apply in the Agreement. ln addition, the following 
definitions shall apply for the purposes and duration of this Agreement: 

(a) "Applicable Law" means alJ federal, state, and local laws, statutes, codes, 
ordinances, resolutions, orders, rules, and regulations, including, but not limited to, FCC 
resolutions, orders, rule, and regulations, the Cumberland City Code, and all 
administrative and judicial decisions interpreting these sources of law. 

(b) "Cable Service" means the definition as determined by an act of the United 
States Congress, under the Cable Act or otherwise, or by the FCC, as may be amended 
from time to time. 

(c) "Gross Revenue" means any and all revenues or consideration of any kind or 
nature that constitutes revenue within generally accepted accounting principles (including 
without limitation, cash, and credits,) actually received by Grantee, from the provision of 
Cable Service over the Cable System within the Franchise Area. Gross Revenues 
include, by way of illustration and not limitation, monthly fees charged to Subscribers for 
any basic, optional, premium, per-Channel, per-program service, or other Cable Service; 
Installation, disconnection, reconnection and change-in-service fees; leased access 
Channel fees; revenues from rentals or sales of Converters and/or other equipment. 
Gross Revenues shall not include: 

(1) To the extent consistent with generally accepted accounting principles, 
actual bad-debt write-offs; or 

FllANCHISE AGREBMENT 
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(2) Any taxes or fees, including the Franchise Fee, on services furnished by a 
Grantee which are imposed directly on any Subscriber or User by the State of Maryland, 
Allegany County or other governmental unit and which are collected by the Grantee on 
behalf of said governmental unit. 

SECTION 2.01. 

ARTICLE2 
GENERAL REQUIREMENTS 

Governing Reguirements. 

Grantee shall comply with all lawful requirements of this Agreement, the Act and 
Applicable Law. 

SECTION 2.02. Franchise Fee. 

The Grantee shall pay to the Grantor an annual Franchise Fee of five percent (5%) of 
Grantee's Gross Revenues (as defined in the Act). The Franchise Fee shall be payable quarterly 
by April 30, July 31, October 31 and January 31 for the preceding three (3) month periods. Each 
payment shall be accompanied by a brief report set forth as a Franchise Fee Payment worksheet 
attached hereto as Exhibit A showing the basis for the computation and such other relevant facts 
as may be required by the City. The Grantor is entitled to inspect such reports and Grantee's 
books and records as provided in §S.5-27 and §5.5-29 of Chapter S.S. Grantee shall not bundle 
its Cable Services with non-Cable Services so as to intentionally reduce or evade the imposition 
of the Franchise Fee. Grantor acknowledges that it has no lawful right to interfere in any way 
with Grantee's marketing of its products or services. 

SECTION 2.03. Recovezy of Processing Costs. 

(a) During the ~rm of this Franchise, if the Grantee, pursuant to §5.5-28 of Chapter 
5.5, initiates a request for approval regarding the transfer of this Franchise or change in Control 
of the Grantee, the Grantee shall reimburse the Grantor for all reasonable out-of-pocket costs up 
to Five Thousand Dollars ($5,000.00), including attorney and consultant fe.es and costs, incurred 
by the Grantor as part of Grantor's review and processing of Grantee's request. Payments of 
such costs and expenses shall not be deemed to be "Franchise Fees" within the meaning of §622 
of the Cable Act (47 U.S.C. §542). and such payments shall not be deemed to be (i) ·~ayments in 
Jcind" or any involuntary payments chargeable against the compensation to be paid to the City by 
Grantee pursuant to Section 2.02 hereof; or (ii) part of the compensation to be paid to the City by 
Grantee pursuant to Section 2.02 hereof. 

(b) To aid in the analysis and resolution of any future disputed matters relative to this 
Agreement, the Grantor and Grantee may, by mutual agreement (both as to whether to hire and 
whom to hire), employ the services of technical, financial or legal consultants as mediators. All 
reasonable fees of the consultants incurred by the parties shall be at the respective parties' cost 
and not borne by the other party. 

( c) This Section shall not apply to any sale, assignment or transfer to one or more 
purchasers, assignees or transferees which are Affiliates as defmed in §5.S-2 of Chapter S.S. 

FRANCHISE AGREEMENT 
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SECTION 2.04 Insurance. 

(a) At all times during the term of this Franchise, the Grantee shall, at its sole 
expense, take out and maintain worker qompensation insurance meeting Maryland's statutory 
requirements and employer liability insqrance with minimum limits of One Million Dollars 
($1,000,000.00) for each accident; and Franchisee shall provide a certificate of coverage to 
Grantor in accordance Title 9, §9-105(a) of the Md. Labor and Employment Code Ann. (1999 
Repl. Vol., 2004 Supp.). Grantee shall require any subcontractor similarly to provide workers 
compensation insurance for all of subcontractor's employees, all in compliance with State law, 
and to fully protect the Grantor from any and all claims arising out of occurrences on the work. 
Grantee hereby indemnifies Grantor for any damage resulting to it from failure of either Grantee 
or any subcontractor to take out and maintain such insurance. 

(b) At all times during the terms of this Franchise, the Grantee shall, at its sole 
expense, take out and maintain comprehensive commercial general liability insurance with a 
company licensed to do business in the State of Maryland with a rating by Best of not less than 
"A" that shall protect the Grantee, the Grantor, and the Grantor's officials, officers, employees 
and agents from claims which may arise from operations under this Agreement, whether such 
operations are by the Grantee, its officials, officers, directors, en.,loyees and agents, or any 
subcontractors of Grantee. This liability insurance shall include, but shall not be limited to, 
protection against claims arising from bodily and personal injury and damage to property, 
resulting from Grantee's automobiles, products, and completed operations. The amount of 
insurance for combined single limit coverage applying to bodily and personal injury and property 
damage shall not be less than Five Million Dollars ($5,000,000). The following endorsements 
shall attach to the liability policy: 

(1) The policy shall cover personal injury as well as bodily injury. 

(2) The policy shall cover blanket contractual liability subject to the standard 
universal exclusions of contractual liability included in the carrier's standard endorsement as to 
bodily injuries, personal injuries and property damage. 

(3) Broad form property damage liability shall be afforded. 

(4) The Grantor shall be named as an additional insured on the policy. 

(5) An endorsement shall be provided which states that the coverage is 
primary insurance and that no other insurance effected by the Grantor will be caUed upon to 
contribute to a loss under this coverage. 

(6) Standard form of cross-liability shall be afforded. 

(7) An endorsement stating that the policy shall not be canceled without thirty 
(30) days written notice of such cancellation given to the Gran tor. 

FRANCHISE AGREEMENT 
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( c) Gran tor reserves the right to review and to adjust the coverage limit requirements, 
in its reasonable discretion after consulting with Franchisee, no more frequently than every four 
(4) years. 

( d) Grantee shall submit to Grantor documentation of the required insurance 
including a certificate of insurance signed by the insurance agent and companies named, as well 
as all properly executed endorsements. 

(e) Any deductible or self-insured retention must be declared to Grantor, and shall be 
approved by Grantor in its reasonable discretion after consultation with Franchisee. 

SECTION 2.05. Grantee's Insurance - Construction. 

Grantee shall not commence any Cable System construction or reconstruction work or 
permit any subcontractor to commence work until both shall have obtained or caused to be 
obtained all insurance required under this Agreement and by law. Said insurance shall be 
maintained in full force and effect until the completion of reconstruction, and approval thereof 
by the Grantor. 

SECTION 2.06. Affiliate Joint Coverage. 

Franchisee may acquire, purchase, participate in, or otherwise provide all insurance 
coverages required in Section 2.04 by, through, or under any policy acquired or purchased by, 
through, or for the benefit of Franchisee and its Affiliates where coverage provided to Franchisee 
as part of any such insurance coverage considered in its entirety provides a commensurate level 
of overall coverage and acceptable risk in the reasonable discretion of the City, given the amount 
of coverage provided and the number of entities insured thereunder. 

SECTION 2.07. Indemnification. 

The Grantee shall, at its sole cost and expense, indemnify and hold harmless the City and 
its respective elected and appointed officials, officers, boards, commissions, employees and 
agents (hereinafter referred to as "Indemnitees.,), from and against: 

(a) Any and all liability, obligation, damages, penalties, claims, liens, costs, charges, 
losses and expenses (including, without limitation, re&Sonable fees and expenses of attorneys, 
expert witnesses and consultants), which may be imposed upon, incurred by, or be asserted 
against the Indemnitees by reason of any act or omission of a Grantee, its personnel, employees, 
agents, contractors or subcontrit,ctors, resulting in personal injury, bodily injury, siclcness, disease 
or death to any person or damage to, loss of or destruction of tangible or intangible property, 
libel, slander, invasion of privacy and unauthorized use of any trademark, trade name, copyright, 
patent, service mark or any other right of any person, which may arise out of or be in any way 
connected with the construction, installation, operation, maintenance or condition of a Cable 
System caused by the negligent actions of Grantee, its subcontractors or agents or the Grantee's 
failure to comply with any federai state or local statute, ordinance or regulation. 

(b) Any and all liabilities, obligations, damages, penalties, claims, liens, costs, 
charges, losses and expenses (including, without limitation, reasonable fees and expenses of 
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attorneys, expert witnesses and other consuhants), which are imposed upon, incurred by, or 
asserted against the Indemnitees by reason of any claim or lien arising out of work, labor, 
materials or supplies provided or supplied to a Grantee, its contractors or subcontractors, for the 
instalJation, construction, operation or maintenance of a Cable Television System caused by 
Grantee, its subcontractors or agents. Upon the written request of the City, Grantee shall cause 
such claim or lien to be discharged or bonded within thirty (30) days following such request. 

( c) Any and all liability, obligation, damages, penalties, claims, liens, costs, charges, 
losses and expenses (including, without limitation, reasonable fees and expenses of attorneys, 
expert witnesses and consuhants), which may be imposed upon, incurred by, or asserted against 
the Indemnitees by reason of any financing or securities offering by Grantee or its Affiliates for 
violations of the common law or any laws, statutes, or regulations of the State of Maryland or the 
United States, including those of the federal securities and exchange commission, whether by the 
Grantee or otherwise; excluding therefrom, however, claims which are solely based upon and 
shall arise solely out of information supplied by the City to the Grantee in writing and included 
in the offering materials with the express written approval of the City prior to the offering. 

(d) Defense of lndemnitees. In the event any action or proceeding shall be brought 
against the Indemnitees by reason of any matter for which the lndemnitees are indemnified here 
under, a Grantee shall, upon notice from any of the Indemnitees, at the Grantee's sole cost and 
expense, resist and defend the same with legal counsel mutually acceptable to the City Attorney 
and Grantee provided further, however, that the Grantee shall not admit liability in any such 
matter on behalf of the Indemnitees without the written consent of the City Attorney or the City 
Attorney's designee. The City and Indemnitees shall not settle without Grantee's consent. 

( e) Notice. Coo_peration and EXl)enses. The City shall give a Grantee prompt notice 
of the making of any claim or the commencement of any action, suit, or other proceeding 
covered by the provisions of this section. Nothing herein shall be deemed to prevent the City 
from cooperating with Grantee and participating in the defense of any litigation through the City 
Attorney. A Grantee shall pay all reasonable expenses incurred by the City in defending itself 
with regard to any such actions, suits or proceedings. These expenses shall include all out-of­
pocket expenses such as attorney fees and shall also include the reasonable value of any services 
rendered by or OQ behalf of the City Attorney if such service is determined necessary and 
appropriate by the City Attorney. No recovery by the City of any sum under a letter of credit, 
surety bond, performance bond or security deposit shaJI be any limitation upon the liability of the 
Grantee to the City under the terms of this section, except that any sum so received by the City 
shall be deducted from any recovery which the City might have against the Grantee under the 
terms of this section. 

(f) Non-waiver ofStatutoty Limits. Nothing in this Franchise Agreement is intended 
to express or imply a waiver of the statutory provisions, of any kind or nature, as set forth in state 
statutes, including the limits of liability of the City as exists presently or may be increased from 
time to time by the State legislature. 

FRANCHlSE AGREEMENT 
PAGE70F21 



SECTION 2.08. Security Fund. 

(a) Upon the effective date of this Franchise, and continuing through the life of the 
Franchise, Grantee shall establish and provide to Grantor a security fund, as security for the 
faithful performance by Grantor of all material provisions of this Agreement. The security fund 
shall be in the amount of Fifty Thousand DolJars ($50,000) and it shall be in the form of an 
irrevocable letter of credit or performance bond ("Instrument"). The Instrument shall be 
drawable on directly by the City in its sole direction for payment of liquidated damages, 
provided, however, the City shall give simultaneous notice to Grantee of its drawing down of 
said security fund and the reasons therefore. Grantee shall replenish the security fund every time 
a draw-down occurs so as to maintain at all times the full Fifty Thousand Dollars ($50,000). The 
form of the Instrument shall be acceptable to the Grantor's City Attorney. 

(b) The Instrument may be drawn on by Grantor for those pUiposes specified in 
Section 2.09(b) hereof, according to the procedures of Section 2.09. 

(c) In the event that Grantee shall undertake a construction or reconstruction project 
or series of projects in the City with respect to the Cable System in an amount of Two Million 
Dollars ($2,000,000.00) or more in any twenty-four (24) month period, Grantee shall notify the 
City of the particulars thereof and the City, in its reasonable discretion, shall have the right to 
demand that Grantee obtain a construction bond or other security with respect to said project in 
favor of the City, in form and substance sat~factory to the City in its reasonable discretion. 

(d) Nothing herein shaU be deemed a waiver of the normal permit and bonding 
requirements made ofall contractors working within the City's Streets and Public Rights-of-Way 
or otherwise. 

SECTION 2.09. Procedure for Remedying Franchise Violations. 

(a) The procedures for remedying Franchise violations or breaches shall be consistent 
with the provisions of Chapter 5.5, Section 5.5-42. 

(b) In the event that the Mayor and City Council finds that a material violation exists 
and that Grantee has not corrected the same in a satisfactory manner, or has not diligently 
commenced correction of such violation, the City may impose liquidated damages, payable from 
the Security Fund established under Section 2.08 herein, of up to One Hundred Dollars ($100) 
per day or per incident for all other violations, provided that all violations of a similar nature 
occurring at the same time shall be considered one (l) incident. 

( c) If the Grantor elects to assess liquidated damages, then such election shall 
constitute the Grantor's excJusive remedy for a period of thirty (30) days. Thereafter, if Grantee 
remains in non-compliance with the requirement of its Franchise, then the Grantor may pursue 
any available remedy. 
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SECTION 2.10. Annual R.q>ort. 

In addition to the reporting requirements of Chapter 5.5, Grantee, within sixty (60) days 
after the close of each calendar year shall submit a written annual report for such year to Grantor 
of services, changes, customer service, and operational and ownership changes. 

ARTICLE3 
SYSTEM CAP ABILITIES AND REQUIREMENTS 

SECTION 3.01. General. 

(a) The Cable System shall provide a capacity of at Jeast eighty (80) channels of 
video programming as reflected in Exhibit B on an analog basis, and thirty (30) channels on a 
digital format, subject to Section 3.09 (Regional Parity), below, using a fiber optic infrastructure 
and fiber to node architecture. 

(b) It is understood that technology is changing rapidly. Therefore, Grantee may 
utilize other/additional technology provided. that such technology maintains or upgrades the 
System design and capacity. 

( c) Upon the execution hereof: Grantee shall notify the Grantor of the number of 
channels and types of services it offers and intends to offer on the Cable System. Grantee shall 
notify Grantor in writing within thirty (30) days of any change in the number of channels or 
types of services offered. 

( d) Grantee shall provide Cable Service in accordance with the Act to all eligible 
areas. 

SECTION 3.02. Ememency Alert Capability. 

(a) Grantee shall provide the system capability to transmit an emergency alert signal 
consistent with FCC requirements to all participatiiig Subscribers in the form of a video override 
capability and "text crawler" messaging capability to permit Grantor to interrupt and cablecast a 
video message on all channels simuhaneously in the event of disaster or public emergency. 

(b) The System shall be operated by Franchisee in compliance with the Emergency 
Alert System ("EAS") requirements of the FCC so that emergency messages may be distributed 
over the System In the event of a state or local civil emergency, the EAS shall be activated by 
equipment or other acceptable means as set forth in the Maryland State EAS Plan. In accordance 
with the Maryland State EAS Plan, Franchisee will override the audio and video on all channels, 
so long as it is consistent with Franchisee's contractual commitments, to transmit EAS alerts 
received from the designated local primary sources assigned by the Maryland State EAS Plan to 
serve the franchise area. 

( c) Grantor shall from time to time designate a primary official who directly, or by 
designation of an altematet shall have the responsibility for determining whether a local 
emergency sufficient to activate an emergency broadcast in accordance herewith shall exist. 
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Until notified by the Grantor of a change in designation, the Grantor hereby designates the 
Cumberland Chief of Police as the primary official for purposes of this Section 3.02. 

(d) In the interest of efficiency and to avoid unnecessary redundancies, Grantor and 
Grantee agree to coordinate to the extent practicable the implementation and enforcement of the 
emergency alert capabilities with the County Commissioners of Allegany County (the 
.. County"), who are party to separate cable telcvision franchise agreement with Grantee. 

SECTlON 3.03. Standby Power. 

Grantee shall provide standby power generating capacity at the cable communications 
System control center capable of providing at least three (3) hours of emergency supply. Grantee 
shall maintain standby power System supplies throughout the major trunk cable networks 
capable of providing emergency power within the standard limits of commercially available 
power supply units. 

SECTION 3.04. Parental Control Lock. 

Grantee shall provide, for sale or lease, to Subscribers, upon request, a parental control 
Jocking device or digital code that permits inhibiting the video and audio portions of any 
channels offered by Grantee. 

SECTION 3.05. Status Monitorins. 

Grantee shall provide an automatic status monitoring System or a functional equivalent 
when the Cable System has been activated for interactive service provided that such status 
monitoring is technically and economically feasible. 

SECTION 3.06. Technical Standards. 

The Federal Communications Commission ("FCC") Rules and Regulations, Part 76, 
Subpart K (Technical Standards), as may be amended from time to time shall apply, to the extent 
permitted by applicable law. 

SECTION 3.07. Right of Inspection. 

Grantor shall have the right to inspect all construction, reconstruction or installation work 
performed by Grantee under the provisions of the Franchise and other pertinent provisions of 
law, to ensure Grantee's compliance and to protect the public health, safety and welfare of 
Grantor's citizens. Grantee shall have the right to be present at such inspections. 

SECTION 3.08. Periodic Evaluation and Review. 

Grantor and Grantee acknowledge and agree that the field of cabJe television is a rapidly 
changing one that may see many regulatory, technical, fmancial, marketing and legal changes 
during the term of this Franchise Agreement. Therefore, to provide for the maximum degree of 
flexibility in this Franchise Agreement, and to help achieve a continued, advanced and modern 
Cable System, the following evaluation and review provisions will apply: 
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(a) The Grantor shall conduct evaluation and review sessions in accordance with 
§5.5-35 of Chapter 5.5 during the term of this Agreement and Grantee shall cooperate in such 
review and evaluation. Upon reasonable determination by the Grantor that extraordinary or 
excessive service related problems or other concerm exists which have not been remedied after 
good faith efforts to resolve said problems or concerns, Grantor may conduct addition evaluation 
and review sessions in its reasonable discretion, and Grantee shall cooperate with and in sessions 
as required for the scheduled sessions under the Act. Grantee acknowledges that all review and 
evaluation sessions are public in accordance with the Act and Applicable Law. 

(b) Topics that may be discussed at any evaluation and review session include, but 
are not limited to, rates, channel capacity, the System performance, programming, PEG access, 
the City's uses of cable, Subscriber complaints, judicial rulings, FCC rulings and any other 
topics that the City or Grantee may deem relevant. 

(c) During an evaluation and review session, Grantee shall fully cooperate with the 
City and shall provide without cost such reasonable information and documents as the City may 
request to perform the evaluation and review. 

(d) If at any time, the City reasonably believes that there is evidence of inadequate 
technical performance of the Cable System, the City may require Grantee, at Grantee's expense, 
to perform reasonable and appropriate tests and analyses directed toward such suspected 
technical inadequacies. In making such requests, the City shall describe and identify as 
specifically as possible the nature of the problem and the type of test that the City believes to be 
appropriate. Grantee shall cooperate fully with the City in performing such tests and shall report 
to the City the results of the tests, which shall include at least: 

(1) 
the special tests; 

resolved; and 

(2) 

(3) 

(4) 

a description of the problem in the System performance which precipitated 

the System component tested; 

the equipment used and procedures employed in testing; 

the method, if any, by which the System performance problem was 

(5) any other information pertinent to said tests and analyses. 

(e) As a result of an evaluation and review session, the City or Grantee may 
determine that a change in the Cable System or in the tenns of the Franchise Agreement may be 
appropriate. In that event, either the City or the Grantee may propose modifications to the 
System or the Franchise. Grantee and the City shall, in good faith, review the tenm of the 
proposed change and any proposed amendment to this Franchise Agreement and seek to reach 
agreement on such change or amendment when the change or amendment is not inconsistent 
with the terms of the Franchise Agreement, or with applicable law or regulations, and the change 
or amendment is technically feasible, economically reasonable and will not result in a material 
alteration of the rights and duties of the parties under the Franchise Agreement. 

FRANCHISE AGREEMENT 
PAGE 11 OF21 



(f) Proprietary and Confidential Information. 

(1) General. Access by the City to any document, records, or other 
information supplied, or required to be supplied, by the Franchisee to the City under this 
Agreement shall not be denied by the Franchisee on the grounds that such documents, records, or 
other information are asserted by the Franchisee to contain confidential or proprietary 
information; provided that this provision shall not be deemed to constitute a waiver of the 
Franchisee's right, pursuant to the Maryland Public Information Act, Md. State Government 
Code, Title 10, Subtitle 6 ("MPIA''), as amended, or any successor thereto, to assert that such 
documents, records, or other information should be prevented from disclosure under the MPIA. 
To invoke any review of such a claim with respect to such documents, the Franchisee shall 
physically mark each page of such document in a manner that conspicuously indicates that the 
Franchisee believes such page contains confidential or proprietary information and submit a 
cover letter claiming such confidential or proprietary treatment at the same time. 

(2) ReQ.Uests for Franchisee Information. The City agrees to advise timely the 
Franchisee of any request by any person, other than a City official or City employee in the 
performance of such City official's or City employee' s duties, seeking to review or obtain such 
documents. In the event that the City determines that the documents are disclosable under the 
MPIA, the City shall timely advise the Franchisee, and allow the Franchisee to chalJenge the 
disclosure of such documents at the Franchisee's own expense. If the Franchisee's challenge of 
the disclosure is unsuccessful, the Franchisee, in addition to its own expenses, shall indemnify, 
defend, and hold harmless the City, and its officials and employees, of and from all costs and 
damages related to the challenge, including reasonable attorney fees. If the City determines that 
the documents are not disclosable under the MPIA, the City shall not disclose such documents, 
and shall advise the requester of the basis for such non-disclosure and requester•s rights under 
the MPIA, and shall advise timely the Franchisee of any challenge by the requester to such 
action. 

(3) Actions to Disclose. The Franchisee and the City each agree to provide 
the other, upon written request, with copies of all pleadings, court filings, and non-privileged 
correspondence relating to the defense of any action brought to disclose documents under the 
MPIA. 

SECTION 3.09. Reiional Parity. 

(a) If the Grantee or an Affiliate provides a new Cable Service on a commercially 
deployable basis in the Region, then the Grantee. within eighteen (18) months, shall provide such 
Cable Service on the System unless the Grantee reasonably determines and demonstrates in 
writing to the Grantor, within twelve (12) months of such commercial deployment, that 
providing that item of Cable Service would not be Economically and Technically Feasible and 
Viable, as defined in Section3.09(c) hereof. Nothing in this Section 3.09 shall require identity or 
uniformity of programming throughout the Region. 

(b) For pmposes of this Section 3.09 and Article 5 hereof, ''Region" means Somerset 
and Bedford Counties in Pennsylvania, and AJlegany, Washington, and Garrett Counties in 
Maryland. 
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(c) For purposes of this Section 3.09, "Economically and Technically Feasible and 
Viable" means capable of being provided through technology that bas been demonstrated to be 
feasible for its intended purpose, in an operationally workable manner, and in a manner whereby 
the Cable System bas a reasonable likelihood of being operated on reasonably profitable tenm. 

ARTICLE4 
SERVICES AND PROGRAMMING 

SECTION 4.01 . Programming. 

(a) Broad programming categories. Grantee shall provide or enable the provision of 
at least the following initial broad categories of programming: 

(1) Educational programming; 

(2) News & Information; 

(3) Sports; 

(4) General entertainment (including movies); 

(5) Children/family-oriented; 

(6) Arts; culture and performing arts; 

(7) Foreign language; 

(8) Science/documentary; 

(9) Weather information; 

( 10) National, state and local government affairs; and 

(11) Permissible local broadcast programming which meets the "must carry" 
requirements of the FCC. 

(b) Deletion or reduction of proaramming categories. 

(1) Grantee shall not delete or so limit as to effectively delete any broad 
category of programming identified in Section 4.0l(a) and within its control without the consent 
of the City or as otheiwise authorized by law. 

(2) The mix and quality of services provided by the Grantee on the effective 
date of this Franchise Agreement shall be deemed the mix and quality of services required under 
this Franchise throughout its term. 
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----- - ----·-·· .. -· .. ... . . 

SECTION 4.02. Leased Commercial Access. 

Grantee shall offer leased commercial access on reasonable terms and conditions and 
according to applicable law. 

SECTION 4.03. Periodic Subscriber Survey. 

(a) Commencing on October 1, 2008, and on every fifth anniversary thereof, so long 
as this Franchise or a renewal thereof is in effect, Grantee shall conduct, and subsequently 
provide to the Grantor within sixty ( 60) days therefrom the results of, a Subscriber survey. Each 
survey questionnaire shall be prepared and conducted in good faith so as to present reasonably 
reliable measures of Subscriber satisfaction with: 

(1) signal quality; 

(2) response to Subscriber complaints; 

(3) billing practices; 

(4) program services; and 

(5) installation practices. 

(b) As a part of each annual report, Grantee shall provide the Grantor with a summary 
of the results of any survey undertaken pursuant hereto, sufficient for the Grantor to make a 
reasonable determination of Subscriber satisfaction and concerns, and, to the extent that such 
infonnation is not confidential, such underlying survey response information as the Grantor may 
request. Grantee shall report in writing what steps Grantee is taking to implement corrections or 
improvements, if any, suggested by the responses to such surveys. 

(c) Upon the written request of Grantee submitted not less than sixty (60) days prior 
to the date for such a survey pursuant Section 4.03(a) hereof, the City, in its sole discretion, may 
waive or modify the requirements of this section. Grantee, in any such request, shall provide a 
basis and justification for its request. 

(d) Grantor may request additional or other surveys of Grantee's performance if, in 
the reasonable discretion of the Grantor, an additional review session pursuant to the Act and 
Section 3 .08 hereof is required. 

ARTICLES 
SUPPORT FOR LOCAL CABLE USAGE 

SECTION 5.01. Cable Network. 

(a) Grantee shall make available capacity, both upstream and down stream on its 
Cable System sufficient to provide Cable Services to both residential and non-residential users. 
Such capacity shall be known as the "Cable System." 
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(b) Cable Services wil~ upon request of the City, be made available to those City 
buildings and facilities set forth in Exhibit C ("Sites"). Connection and access to the Cable 
System shall be provided to Sites within ninety (90) days of the City's request One drop per 
Site shall be made without charge for installation of up to one hundred and fifty (150) feet. The 
City shall be responsible for selecting, purchasing, installing and maintaining any premises 
equipment necessary for individuals at the Sites to use the Cable System. 

(c) Grantee shall not charge the City for the provision of Basic Cable Television 
Services provided to those City buildings and facilities set forth in Exhibit C. 

(d) Grantees' obligation to provide Cable Services to the Sites hereunder shall be 
subject to the following conditions: receipt of all necessary federai State and local permits, 
licenses and authori7.ations to provide Cable Services in the City and the ability for Grantee and 
the City to comply with all applicable federal, State and local laws, rules and regulations. 

(e) Grantee will not pass through, as an external cost to residential subscribers of the 
Cable System, the cost of providing Cable Services to the Grantor Sites. 

SECTION 5.02. Public. Educational or Government Access Facilities. 

(a) Grantee shall make available to each of its subscribers who receive some or all of 
the services offered on the System, reception of at least two (2) access channels, which shall be 
used for non-commercial purposes as follows: one (1) channel for educational progmnming, and 
one (I) channel for government access and public access programming. Such channels shall be 
made available to all Subscribers located within the Franchise area, and may be made available 
outside the Franchise area. 

The access channels shall be made available by Grantee for use by the City and its 
citizens in accordance with the rules and procedures established by the City or any lawfully 
designated person, group, organization or agency authorized by the City for that pwpose. 
Grantee will provide the channels on the :Qasic Cable Television Service tier unless otherwise 
provided in Federa~ State laws or regulatiods. 

(b) Grantee shall dedicate an additional channel for public, educational or 
governmental access upon the City's request if any access channel is in Continuous Use. 

(1) For purposes ofthis provision Continuous Use shall be defined as the use 
of the channel with programming that is at least sixty (60%) percent original non-repetitive 
programming broadcast from 8:00 a.m. to 11 :00 p.m., seven days a week for three consecutive 
months. Text or character generated programming shall not be considered "Continuous Use" for 
purposes of this Agreement. 

(2) The access channels shall be considered separately. Continuous use of 
one channel to capacity as defined in this Section is sufficient to initiate a request for an 
additional channel for that purpose only. 
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